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Challenged by landlords in nearly every state throughout 2020 and 2021, the courts were forced to 
tackle the moral and legal assessment of the proper balance between landlords’ property interests 
and the rights of tenants to remain within their home when Congress enacted the federal eviction 
moratorium in response to the COVID-19 pandemic.[1] When the Centers for Disease Control (CDC) 
extended the eviction moratorium, courts were then also compelled to interpret whether the CDC had 
the statutory authority to protect tenants from eviction—knowing that if it did not, tenants throughout 
their state (and soon the entire country) would be at risk of homelessness.[2]
At the end of August 2021, the Supreme Court ruled to vacate a stay entered by the lower court 
ending the eviction moratorium extended by the CDC preventing landlords from evicting tenants who 
were unable to pay due to substantial loss of household income, loss of compensable hours of work or 
wages, lay-off, or extraordinary out-of-pocket medical expenses during the COVID-19 pandemic.[3] 
The Court was unwilling to interpret §361(a) of the Public Health Service Act [4] to give the CDC 
authority to protect tenants from eviction.[5] The majority stated they were additionally unwilling to 
intrude on the landlord’s fundamental right to exclude as inherent to ownership of private property.[6] 
The Supreme Court has historically acknowledged and supported necessary governmental restraints on individual liberties when there is a compelling 
interest for the common good, general comfort, health, and prosperity of the state.[7] Justice Breyer’s dissenting opinion takes on a “balance of equities,” 
which is more in line with the governmental compelling interest analysis, while taking into account the realities of those experiencing poverty and at-risk of 
homelessness.[8] As of August 2021, 6.2 million households owe $16.8 billion in back rent.[9] “The CDC has determined that ‘a surge in evictions could 
lead to the immediate and significant movement of large numbers of persons from lower density to higher density housing...when the highly transmissible 
Delta variant is driving COVID–19 cases at an unprecedented rate.”[10] 
The majority acknowledges the compelling interest the government has in mitigating the spread of the COVID–19 Delta variant, but calls the eviction 
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of eviction and at risk of becoming houseless compelling.[12] The Supreme Court has illustrated how the United States legal system values private 
landowner’s right to exclude others more than the protection of vulnerable populations. The realities of homelessness, exacerbated by the pandemic, should 
be much more compelling to the court than the landlord’s right to exclude. 
Why does this structure of understanding rights of individuals force us to choose whether property owners or vulnerable populations should be valued more? 
What does this say about our inherent understanding of the basic rights of individuals? 
At the very least, because of the pandemic and federal eviction moratorium, more people are now involved in conversations about social safety nets, long-
term solutions, and economic recovery packages.[13] Prior to the pandemic, the United States was already suffering from an affordable housing crisis, it has 
only been exacerbated and come into the common vernacular of conversation following the economic crisis in the pandemic. It is time for the courts and 
legislature to take issues of vulnerable populations (those experiencing poverty and homelessness) as compelling. 
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